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IN THE SUPREME COURT
OF THE STATE OF UTAH

FRANKL. STEWART,
Plaintiff and Appella;n.t,

Case No.

-vs.-

8491

. \J\XOLD LESIN,
Defenda;nt and Respondent.

Respondent's Brief
STATEMENT OF FACTS
In making the statement of facts in his brief, the
plaintiff overlooked considerable evidence which justified the court's finding that the plaintiff had failed to
obtain a purchaser for the property who was ready,
able and willing to purchase the same. For that reason
we are submitting an additional statement of facts.
1
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The plaintiff testified that the defendant asked him
to sell his "business" because of heart trouble. That
business consisted of ' the following: Distributor for
Chrysler-Plymouth cars, sale of parts and accessories
and general repairing (R. 17-18). To carry out the
work which he had been commissioned to do by the
defendant, viz., to sell plaintiff's automobile agency
business, the plaintiff ran several advertisements in the
papers, and, particularly, on August 19th and 20th he
ran an advertisement in the '' Deseret News'' as follows:
''Automobile agency located in good farming
community. New building, excellent business. Til
health forces owner to sell. Terms. Write Box
F 108, Deseret News." (R. 30-31).
In using the term ''excellent business'' in the advertisement, the plaintiff knew that defendant was doing an
excellent business, as he had seen the books, and he
knew that the business was built around the ChryslerPlymouth agency (R. 33).
\Vhen plaintiff was first contacted by Mr. Peck (the
purchaser), plaintiff told him about the new cars that
were sold by defendant in his business and how well he
had done in that respect; and plaintiff took 1\{r. Peck
on a tour of the farming area to point out prospectiYe
customers for new cars, and told the prospective buyer
that the defendant had sold a large number of new cars
in that area.
Plaintiff testified that his purpose in telling those
things to 1fr. Peck was to show him how valuable the
business 'vas and to induce him to enter into the contract
2
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to buy the business (R. 35-36, 50). Mr. Peck never told
the plaintiff that he was not interested in the agency,
and that he just wanted the tools, building and equipment that 'vas there. As a matter of fact, the plaintiff
knew throughout the entire negotiation that Mr. Peck
was fundamentally interested in the automobile agency:

'' Q. Well, you understood and knew as a result of the various negotiations you had with him
that he wasn't interested in the physical assets of
the business unless he could get the agency,
didn't you, Mr. Stewart?
"A. I think so. (R. 37)
'' Q. And so when you finally came into Salt
Lake and Mr. Peck's home you were assigned the
task of drawing up this contract of sale or trade,
Exhibit P-2, you had the seller agree to trade the
Lesin Motor Company, didn't you?
"A. Uh huh.

"Q. You drew it that way, didn't you?
"A. Yes." (R. 38)
The plaintiff stipulated that Peck was not able to
get the agency (R. 41). Peck identified the advertisement, Exhibit D-3, in the "Deseret News", as the one
to -which he responded, and Mr. Stewart called on him
a couple of days later (R. 48). He thereafter went to
Fillmore to look the business over, and in the presence
of :\Ir. f te~~vart he was told that the principal business
of the agency was selling new automobiles; that they
had sold between 100 and 200 automobiles a year. Peck
did not think the country could support that amount of
business and he was taken on a tour of the area sur3
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rounding Fillmore, and was told by the plaintiff that
there was opportunity to sell lots of automobiles (R. 5051). Both told him that they thought he could sell more
automobiles than the defendant had. Peck would not
have signed the agreement if the Chrysler agency were
not included in its terms.
''The Court: That isn't what he is asking. He
is asking would you have signed if you didn't
think that included the agency, the Chrysler
agency.
''A. No, I wouldn't have signed.'' (R. 56)
The following day, plaintiff and defendant met Peck
at the l\ioxum Hotel where he was told that the contract
could be completed at the Tracy Loan and Trust Company. Upon going to the Trust Company, they were
told to get an attorney, so Peck got in touch with Allen
Park (R. 57). Peck met plaintiff and defendant in front
of the office building on First South and at that time
the plaintiff told Peck that Lesin couldn't turn the automobile agency over, and that he would have to get it
from the Chrysler corporation. That was the first time
either the plaintiff or the defendant had told him they
would be unable to turn the agency over to him (R. 59).
At Mr. Park's office, defendant and Peck, in the
presence of plaintiff, gaYe l\Ir. Park instructions about
drawing up a contract, and Peck told them he would not
sign the contract under any circumstances unless he
could get the Chrysler agency (R. 60). Peck thereafter
refused to go any further with the contract and de4
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manded his money back, and thereafter filed suit to
recover ( R. 63).
Attorney Allen E. Park testified that the three men,
Peck, Stewart and Lesin came to his office and he was
asked to prepare a contract, and the talk revolved around
the matter of Peck getting the agency; that one of the
three men, in the presence of the others, told him that
Stewart had told Peck down on the street before coming
to the office that Lesin could not guarantee the agency.
"Mr. Peck said-and I think that that was
about the sum of his conversation during two
hours-that he wasn't interested in buying the
real estate, he was only interested in getting this
automobile agency, either having it turned to him
before he made the contract or be in a position
or have it guaranteed, and both Mr. Stewart and
1Ir. Lesin said that they couldn't guarantee it but
that they would give their definite assurance and
I think on their word of honor-one of them anyway that he had always kept his word in reference to that matter, and JYir. Peck said, 'Well, I'm
not interested' every time it came to a point; he
said he wasn't interested in buying the real estate
or buying the building; it was no good to him
unless he got the agency . . . ''
:\f r. Bernstein, representing the defendant left a

proposed agreement, Exhibit D-5, with Mr. Peck (R. 69).
This agreement was never signed (R. 71).

Point I
THE FINDINGS AND JUDGMENT OF THE
TRIAL COt:RT WERE FULLY SUPPORTED BY
THE EVIDENCE.
5
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We take no issue with the previous holdings of this
court in the two cases cited by the plaintiff: Curtis v.

Mortensen, 1 Utah 354, 267 Pac. (2d) 237 and Hoyt v.
Wasatch Homes, Inc., 1 Utah (2d) 9, 261 Pac. (2d) 927.
There is no quarrel about the law in this matter. The
plaintiff's appeal raises only issues of fact, all of which
were previously resolved by the trial court. We will not
burden this court with citations of cases, but will limit
ourselves to a discussion of the facts as presented by the
evidence summarized in this brief.
In the listing agreement, plaintiff was promised a
commission if he sold the garage building and physical
assets for a price of $88,000.00. This was never done.
The earnest money agreement, Exhibit P-2, did not purport to sell the garage and physical assets, but it purported to sell the "Lesin Motor Company". Peck would
not have signed this agreement had it not included the
Chrysler-Plymouth agency. That such was contemplated
by the parties, including the broker, appears from the
subsequent draft of an agreement, Exhibit D-5, submitted to Allen E. Park and ~Ir. Bernstein, which was
never actually signed. In paragraph 6 of Exhibit D-5,
the term '' Lesin 2\fotor Company'' was stated to include
the automobile agency; and this was while the parties
were still in negotiation endeavoring to arrive at a sale
agreement. Stewart, the plaintiff, knew that defendant
could not sell the agency as such was the exclusive
province of the Chrysler corporation. Peck '\Yas unwilling to buy the business without the agency being
included; therefore, the plaintiff failed in procuring a

6
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purchaser, who was ready and willing to enter into the
contract. The Chrysler people refused to accept him as
a dealer for the sale and distribution of its new cars.
Therefore, he was unable to enter into an agreement for
the purchase of the "Lesin Motor Company". Had Peck
been willing to buy the garage building and physical
assets without the agency, plaintiff would be entitled to
his commission-not otherwise. Again, had Peck been
able to qualify with the Chrysler corporation for the
agency, plaintiff may have been able to obtain his commission if the transaction had been completed-not
otherwise.
Point II
THERE WAS NO PREVIOUS ADJUDICATION
ESTABLISHING PLAINTIFF'S RIGHTS TO A
CO~IMISSION.

At the outset, it should be pointed out that the
plaintiff was not a party in civil case No. 97736 between
the buyer and the seller and obviously his right to a
commission could not have been adjudicated in that
action.
In the previous case, which Appellant claims is res
judicata, the court found in paragraph 4:
"Defendant was unable to obtain the franchise for the plaintiff and on or about October
10, 1952, the Chrysler Sales Corporation which
had the exclusive power to designate the person
to whom said franchise is given determined that
plaintiff could not qualify for said franchise, refused to permit him to have said franchise, and
so advised the parties hereto.''
7
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If this is res judicata, as counsel asserts, it is to the
effect that the plaintiff in this action has altogether failed
to obtain a purchaser who was able to enter into a contract with the defendant to buy the Lesin Motor Company, because he could not qualify for the agency. In
urging that this inability of the purchaser found by the
court in the previous action is res judicata, appellant
concedes plaintiff's failure in this case to procure a
purchaser who was ready, willing and able to buy the
Lesin Motor Company.
It would be inconsistent and unjust for one division
of the District Court of Salt Lake County to hold that
the purported contract entered into between the seller
and the buyer was unenforceable because of the inability
of the seller to sell and of the buyer to buy the agency,
and for another division of the court to hold that a
broker who had thus failed to procure a purchaser who
was ready, willing and able, is entitled to his commission.
We thing the trial court was correct in avoiding this
inconsistency in interpreting the evidence in the case
at bar. While all of these negotiations were going on
at Peck's home, at the Moxum Hotel, on the street in
front of the Pacific National Life Insurance Building,
and in the office of Allen E. Park, the plaintiff, as the
broker, knew that he was not earning his commission
and was not entitled to a commission until Peck could
either be persuaded to purchase the physical assets of
the company or could qualify as a dealer with the
Chrysler-Plymouth Agency. He did not seek to be a
party in the dispute between the buyer and the seller,

8
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and he did not attempt to collect his commission until
the trial court found the issues against the position,
which he now seeks to establish, and which he asserts is
res judicata.

CONCLUSION
Under the evidence presented before the trial court,
it is indisputable that Peck was not interested in purchasing the garage building in Fillmore for $88,000.00.
He was attempting to purchase a business, which included the right to sell new cars for Chrysler Corporation-indeed, the business of the '' Lesin Motor Company" was built around this franchise. The importance
of this agency was emphasized to the prospective purchaser in the first instance by the advertisement in the
paper and throughout all the negotiations in which the
plaintiff, as broker, was seeking to consummate a sale
of the business. The plaintiff should not be startled or
offended by the decision of the court, which was invited
by his testimony to the effect that he knew the plaintiff
could not sell and the buyer could not buy the right to
sell new cars without the consent of the Chrysler Company, which consent was never obtained. His attempt
to obtain a commission is an attempt to reap where he
has not sown, and the trial court, under the evidence,
was fully justified in finding against the plaintiff.
Respectfully submitted,

WOODROW D. WHITE
Attorney for Respondent
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